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PUBLIC TRIAL. EXCLUSION OF SPECTATORS. 

Does the judge of a trial court, presiding in a criminal action, 
have the power to exclude from the court-room all persons who 
have no connection with the case at bar ? 

Defendant is indicted on a charge of rape, and at a stage where 
the testimony is known to be of a decidedly loathsome and sala- 
cious character, the judge presiding announces that the proceedings 
will be continued in the small probate court-room, and directs the 
sheriff to admit none therein except the jury, counsel, members of 
the bar, newspaper men and one witness. The defendant's counsel 
offers no objections, at the time, to the pursuance of such a course. 

Such are substantially the facts upon which the appeal was based 
in the case of State v. Hensley, 79 N. E. 462, recently decided in the 
Supreme Court of Ohio, and it is held, in a very lucid opinion 
by Spear, J., that such an order infringed the right of the accused to 
"a speedy and public trial" as guaranteed to him by the Constitu- 
tion, and that failure to protest at the time against the violation of 
the right did not constitute a waiver of it. Like the right in case of 
a felony to be tried by a jury, it cannot be waived or dispensed with 
by mere silence. 

This case presents questions of an exceedingly interesting nature, 
and the reasons underlying its decision could profitably be studied 
from the historical as well as from the legal standpoint. It has sel- 
dom been passed upon by our courts and the text-books are nearly, 
if not quite, barren of authority on the subject. There is neither 
time nor space here to treat extensively the rise and development 
of the right, but endeavor will be made to succinctly state a few of 
the salient points relative thereto. 
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It appears that under the Roman system of jurisprudence, pub- 
licity at a trial was not a prerequisite to the validity of the proceed- 
ings, and the taking of testimony in private was the rule rather than 
the exception; and in the Ecclesiastical courts of England, and 
wherever the procedure is found to be modelled after that of the 
civil law, the situation seems to be the same. Under the common 
law, however, the proposition seems to be well authenticated that 
there existed such a right; a right recognized, perhaps, more in 
theory than in practice, but nevertheless affirmed in several decisions. 
Accordingly we find an early mention in Lilburne's Trial (1649) 4 
How St. Tr. 1269, 1273, where a distinct claim is made by the 
accused to it ; and again, Justice Blackstone, in commenting on the 
relative advantages and disadvantages of the various systems of 
administering justice, states: "This open examination of witnesses 
viva voce, in the presence of all mankind, is much more conducive to 
the clearing up of truth than the private and secret examination 
taken down in writing before an officer or his clerk in the Ecclesiasti- 
cal courts and all others that have borrowed their practice from the 
civil law, where a witness may frequently depose that in private 
which he will be ashamed to testify in a public and solemn tribunal." 
3 Blackstones Comm. 373. The cases of Collier v. Hicks, 2 B. & 
Ad. 663, 668 and Danbury v. Cooper, 10 B. & C. 237, 240, also sub- 
stantiate the statement above made. In 1848, the English Parlia- 
ment passed an act which invested trial justices with a discretionary 
power as to excluding spectators during the conduct of cases, if rea- 
sons of expediency, morality or public policy demand it. St. 1 1 and 
12 Vict. C. 42, Section 19. 

In this country, our progenitors, in order to secure inalienably 
the right, embodied it in our Federal Constitution, (VI Amend- 
ment), and most of the various states of the Union have incorpo- 
rated in their Constitutions the same provision in substance, and in 
the great majority of instances have adopted identical phraseology. 

It has been held that the first ten amendments to the Federal Con- 
stitution are primarily restrictions on the power of the Federal gov- 
ernment only and not applicable in their provisions to the various 
states. Hence it follows that the right to a "speedy and public 
trial" therein guaranteed is restricted to prosecutions in the U. S. 
Courts. Spier v. Illinois, 123 U. S. 131, 166. If the marshall of a 
district court, by order of the presiding judge, stands at the door 
and in the exercise of his discretion as to proper persons to admit, 
prevents the entrance of practically all negroes who present them- 
selves, it is reversible error. U. S. v. Buck, 24 Fed. Cas. No. 14680. 
No further interpretation than this has been placed upon what con- 
stitutes a "public trial" within the meaning of the constitutional pro- 
vision, by the Federal judiciary. 

In the state courts the decisions as to the interpretation of similar 
clauses in their respective constitutions, have been by no means har- 
monious. To start with, there are three classes of cases: First, 
those in which the court excluded all persons except jury, officers, 
defendant and counsel without any reservations or qualifications: 
Second, those in which all persons were excluded, with aforesaid 
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exceptions, but permission was given to accused to name any special 
friends he desired to have present, who, it was stated, would be 
allowed to remain: Third, those in which the court excluded a 
certain portion of the audience such as children, "court loafers," 
etc. 

Regarding the first class, such action, in view of the decisions, 
would probably not be sustained by any court of review. In a 
Texas case there were facts existing which at first blush would seem 
to bring it under this category, but there the spectators were so bois- 
terous as to completely obstruct the course of the trial, and the ones 
causing the disturbance could not be separated or distinguished 
from the others. All were excluded temporarily. Held, no error. 
Grimmett v. State, 22 Tex. App. 36. 

As to the second class, the decisions of two states at least are 
irreconcilably at variance; the Supreme Court of New York hold- 
ing such a course of proceeding not to be error, and the Supreme 
Court of Michigan, that it is. In People v. Murray, 89 Mich. 276, 
290, the court ordered an officer to stand at the door and admit none 
but respectable citizens. A judgment of conviction rendered by 
the lower court was reversed on this ground, and the statement was 
made that it is not incumbent on the accused to show that he was 
injured or prejudiced by such action. A constitutional right of his 
has been invaded and that is sufficient; the law will conclusively 
presume that injury resulted. It is not to be considered, the court 
proceeds to state, as a wrong solely to the individual, the accused, 
but the whole body politic is aggrieved thereby. In a later case, 
where the court made an order that none should be admitted but 
jury, court officers, counsel and whatever friends defendant desired, 
it was held error, and a statute conferring such power on the court, 
declared invalid. People v. Y eager, 113 Mich. 228. On practically 
the same state of facts (but members of the press were here allowed 
to remain) the New York court arrived at a contrary conclusion. 
People v. Hall, 51 App. Div. 57. This latter view is also maintained 
by the California Court. People v. Kerrigan, 73 Cal. 22. 

Respecting the third class, the principal case, State v. Hensley, 
supra, contains a dictum to the effect that such a course would be 
fully justified and constitute no impairment of a constitutional right, 
and the position is also supported by dicta in other cases and by at 
least two eminent authorities, Judge Cooley and Professor Wig- 
more, who both concur in the opinion that prudential reasons often 
demand that youths of both sexes, "court room .loafers" and those 
attracted merely by a prurient curiosity should be rigorously ex- 
cluded from the court-room in occasional cases. Ethical reasons 
dictate such a course ; public morality demands it. "A public trial 
is not of necessity one to which the whole public is admitted, but it 
is one so far open to all that the prisoner's friends and others who 
may be inclined to watch the proceedings, in order to see that justice 
is intelligently and impartially administered, may have an opportunity 
to do so. There may be and often is justifiable occasion to exclude 
from a trial those who are inclined to attend from idle or morbid 
curiosity only, and especially in cases involving loathsome or dis- 
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gusting details." Cooley, Principles of Constitutional Law, 320. 
See Wigmore on Evidence, Section 1834. 

This constitutional provision so often found in no wise is appli- 
cable in civil suits, and for this reason the New York Code of Civil 
Procedure enacts that in all cases of divorce for certain enumerated 
grounds, "the court may in its discretion exclude all persons not 
directly interested except jurors, witnesses, and officers of the 
court," and this appears to be a most salutary provision. 

Abbott's Trial Brief for Criminal Cases, (N. Y.) lays down the 
following : "The exclusion ... of all persons other than those 
interested in the case, where, from the character of the charge and 
nature of the evidence, public morality would be injuriously affected, 
does not violate the right to a public trial ;" but as we have seen, it 
is extremely doubtful whether this proposition can be maintained on 
grounds of logic or authority. It is stated too broadly. The 
better opinion seems to be the one shared in by Judge Cooley and 
Professor Wigmore to the effect that the sound discretion of the 
court should control as to what spectators should be present, but 
that the power should not and does not extend to a wholesale exclu- 
sion of persons not directly interested. The presence of persons of 
mature years and whose moral standards are not notably deficient, 
exercises a wholesome effect upon the conduct of a trial, and to dis- 
pense with general publicity in trials involving criminal offenses 
would neither be expedient nor consonant with those principles of 
liberty which permeate the whole fabric of our jurisprudence. 

AMOUNT OF RECOVERY FOR UNLAWFUL DISCHARGE. 

In a recent Louisiana case, Thurmond v. Skannal, reported in 42 
So. 577, the plaintiff sued to recover the full amount of his stipu- 
lated salary from the time of his unlawful discharge to the natural 
end of his term of service. The action was brought before the term 
was up, but the court held that he was entitled to the agreed salary 
in full for the unexpired portion of his contract. 

The question involved is not a new one and many decisions are 
to be found as to the amount of recovery which seems to vary with 
the nature of the action brought. An employee wrongfully dis- 
charged is given a choice of three remedies; (1) He may 
treat the contract as rescinded and sue on a quantum meruit for the 
value of the services rendered, or (2) he may sue for breach of 
contract and recover his probable damages, or (3) he may wait until 
the end of the term and sue for actual damages sustained. Colburn 
v. Woodworth, 31 Barb. 381. 

A leading case on this subject is that of Howard v. Daly, 61 
N. Y. 362. Here a valid contract of employment was entered into, 
and plaintiff was not allowed to begin his actual service ; but this 
fact does not affect the ruling in the principal case where the ser- 
vice had already been entered upon. The court, in an opinion by 
Dwight, C, says that it is important to decide whether the plaintiff 
sues for wages on the basis of a constructive service, or for mere 
damages. An actual performance will undoubtedly entitle the 
plaintiff to her stipulated salary, but here there has been no per- 



